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John C. Coffee, Jr., Causation by NI VDI OPRA DLW NIMINT Yy 50
Presumption? Why the Supreme Court Should Reject Phantom Losses and Reverse
Broudo, 60 Bus. L.J. 533, 533 (2005): “Any change in causation standards that
permits a plaintiff to escape showing a decline in the security’s stock market price
attributable to the material misstatement or omission gives rise to perverse incentives,
which would likely result in the award of phantom losses that may have been caused
.instead by other factors, such as a market bubble”
Merritt B. Fox, After Dura: :3X7 ALIXTOPRI DUW2 N22I00 Ty ,IORT 92Yn I
Causation in Fraud-on-the-Market Actions, 31 J. Corp. L. 829, 832 (2005-2006):
“The defendant’s misstatement injures the plaintiff not because it caused her to make
a purchase that later, ex post, turned out to be a losing transaction. Rather, it injures
her because, ex ante, it caused her to pay a purchase price that is higher than it would
.have been but for the misstatement”
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M3annonR 9y .Green v. Occidental Petroleum Corp., 541 F.2d 1335 (9th Cir. 1976) 54
Bradford Cornell & R. Gregory Morgan, Using Finance Theory to :IR7 {77 Mpn 5y
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.(1990)
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F.3d 1431, 1438 (9th Cir. 1996); Gebhardt v. ConAgra Foods, Inc., 335 F.3d 824, 831
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.. require proof of a causal connection between the misrepresentation and the
investment’s subsequent decline in value”; Emergent Capital Mgmt., L.L.C. wv.
Stonepath Group, Inc., 343 F.3d 189 (2d Cir. 2003); Semerenko v. Cendant Corp., 223
.F.3d 165 (3d Cir. 2000); Bastian v. Petren Res. Corp., 892 F.2d 680 (7th Cir. 1990)
.Semerenko v. Cendant Corp., 223 F.3d 165, 185 (3d Cir. 2000) :3%7 57
Emergent Capital Mgmt., L.L.C. v. Stonepath Group, Inc., 343 F.3d 189, 197 (2d :3%7 58
.Cir. 2003); Bastian v. Petren Res. Corp., 892 F.2d 680, 682 (7th Cir. 1990)
"...an inflated purchase price will not itself :1631 ’2¥3 ,52 W”1 Y% ,Dura 1739 W1 59
.constitute or proximately cause the relevant economic loss”
(PN IWATAN) 1632-1631 'y , QW .00 DNIR X*21 077277 MAWN Y2 60
“For one thing, as a matter of pure logic, at the moment the transaction takes
place, the plaintiff has suffered no loss; the inflated purchase payment is offset by
ownership of a share that at that instant possesses equivalent value. Moreover,
the logical link between the inflated share purchase price and any later economic
loss is not invariably strong. Shares are normally purchased with an eye toward
a later sale. But if, say, the purchaser sells the shares quickly before the relevant
truth begins to leak out, the misrepresentation will not have led to any loss. If the
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purchaser sells later after the truth makes its way into the marketplace, an initially
inflated purchase price might mean a later loss. But that is far from inevitably so.
When the purchaser subsequently resells such shares, even at a lower price, that
lower price may reflect, not the earlier misrepresentation, but changed economic
circumstances, changed investor expectations, new industry-specific or firm-
specific facts, conditions, or other events, which taken separately or together
account for some or all of that lower price. (The same is true in respect to a claim
that a share’s higher price is lower than it would otherwise have been — a claim
we do not consider here.) Other things being equal, the longer the time between
purchase and sale, the more likely that this is so, i.e., the more likely that other
factors caused the loss.”
Jill E. Fisch, Cause X7 .D°327"NIZIR2 03 7170 '("h‘l'PD’-.'b halah ﬂbJ'IP?J Dwas
for Concern: Causation and Federal Securities Fraud, 94 lowa L. Rev. 811, 843,
847 (2009): “The Dura Court adopted (or at least strongly suggested) an alternative
formulation of the plaintiff’s harm, concluding that an investor is harmed if and when
the price of the purchased securities declines...”’; James C. Spindler, Why Shareholders
Want Their CEOs to Lie More after Dura Pharmaceuticals, 95 Gro. L.J. 653, 657
(2007): “Dura requires a plaintiff to show a market decline (ex post ‘economic loss’)
in order to maintain a claim of securities fraud — what we might call an ‘ex post
loss rule’”; David Tabak, Inflation and Damages in a Post-Dura World (National
Economic Research Associates, Inc., 2007): “The Supreme Court’s decision in Dura
Pharmaceuticals, Inc. v. Broudo, 125 S. Ct. 1627 principally addressed the question
of whether a plaintiff can satisfy ‘a requirement — that courts call ‘loss causation’ —
simply by alleging in the complaint and subsequently establishing that ‘the price’ of
the security ‘on the date of purchase was inflated because of the misrepresentation.”
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