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monni? .circuit clerk within 10 days after the order is entered.” FED. R. CIv. P. 23(f)
Coopers & Lybrand v. Livesay, 437 U.S. 463 ,5wn% 31 11p°ni1 070 11 AYRWY 0DWHT *Na
.(1978)

DEBORAH R. HENSLER ET AL., CLASS ACTION DILEMMAS — PURSUING PUBLIC X1 105
GOALS FOR PRIVATE GAIN 29 (Rand Institute for Civil Justice, 2000); FLEMING
JAMES, JR., GEOFFREY C. HAZARD, JR. & JOHN LEUBSDORF, CIVIL PROCEDURE 745—
.46 (2001)

VDWW YW DIANPT QLN 77N Sv 79wp N°W2 DUyl o%97017 NUTNIRT 7RO 99D npnn - 106
s P27~ NINIR 5w vowini N2 IR NIRTY m '["74'!4'! 5¥ 92077 .0™M2-NIRIR Y ]1’557-'! VOWNT N2
INR IR MR PP 77YNT 200 5y 92071
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PROPOSED AMENDMENTS TO CIVIL RULE 23, at 409 (1997) (summary of comments by
William T. Coleman, dJr.); JAMES FLEMING ET AL., CIVIL PROCEDURE 777 (5th ed.
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.Orders under Federal Rule of Civil Procedure 23(f), 51 DRAKE L. REV. 151 (2002)
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Rule 23(f) interlocutory review may be appropriate to address
“death-knell’-type situations for either plaintiff or defendants: [...]
when the grant of class certification places insurmountable
pressure on defendants to settle.!13

Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974) (“[Rule 23 conferred no] 109
authority to conduct preliminary inquiry into the merits of a suit in order to
.determine whether it may be maintained as a class action.”)

71172 99 .In re Hydrogen Peroxide Antitrust Litig. 552 F.3d 305, 307 (3d Cir. 2009) 110
.Miles v. Merrill Lynch & Co., 471 F.3d 24, 41 (2d Cir. 2006)

Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551-52 (2011) (“A party seeking 111
class certification must affirmatively demonstrate his compliance with the rule —
that is, he must be prepared to prove that there are in fact sufficiently numerous
parties, common questions of law or fact, etec. [...] In this case proof of commonality
necessarily overlaps with respondents' merits that Wal-Mart engages in a pattern or
.practice of discrimination.”)

Pwa ,0w ,Dukes Pava Pn pop MMRY nv12n-naxax Y 1byi vownn ma Yw T posa vapr o 112
.In Erica P. John Fund v. Halliburton, 131 S. Ct. 2179 (2011)

vy70107 WY Fed. R. Civ. P. 23(f) advisory committee's note (1998 amendments) 113
In re Delta Air Lines, 310 F.3d 953, 960 (6th Cir. 2002); Regents of the ,>wn® ,1x1
Univ. of Cal. v. Credit Suisse First Boston (USA), Inc., 482 F.3d 372, 379 (5th Cir.
.2007)
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“[Appeals pursuant to Rule 23(f) are] permitted in the sole discretion of the court of 114
appeals...The court of appeals is given unfettered discretion whether to permit the
appeal, akin to the discretion exercised by the Supreme Court in acting on a petition
for certiorari.” Fed. R. Civ. P. 23(f) advisory committee's note (1998 amendments)

Erhard, A Discussion of the Interlocutory Review of Class Certification, supra note 115
107, at 159-69; Christopher A. Kitchen, Interlocutory Appeal of Class Action
Certification Decisions under Federal Rule of Civil Procedure 23(f): A Proposal for a
.New Guideline, 2004 COLUM. BUS. L. REV. 231, 244-51 (2004)

hh g ;negative value class actions N179502 719W 2073 D731 771¥2IN2 9217HW KT aMp AT 116
1407 PyY

Blair v. Equifax Check Servs, Inc., 181 F.3d 832, 83435 (7th Cir. 1999) (defendants 117
facing claims where “the stakes are large and the risk of settlement or other
disposition that does not reflect the merits of the claim is substantial.”); Prado-
.Steiman v. Bush, 221 F.3d 1266, 1272-73 (11th Cir. 2000)

.ow ,Blair v. Equifax Check Servs, Inc., "1 118

Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 03 %9 .832 'nya,0w 119
154, 165 (3d Cir. 2001); Regents of Univ. of Cal. v. Credit Suisse First Boston (USA)
Inc., 482 F.3d 372, 379-80 (5th Cir. 2007); John C. Coffee, Jr., The New Class Action
Landscape: Trends and Developments in Class Certification and Related Topics
03 ornm 1P .2005-2011, in 12 BNA CLASS ACTION LITIGATION REPORT § 48 (2011)
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Waste Mgmt. Holdings, Inc. v. Mowbray, 208 F.3d 288, 294 (1st Cir. 2000); 120
Sumitomo Copper Litig. v. Credit Lyonnais Rouse, Ltd., 262 F.3d 134, 139 (2d Cir.
.2001)

Waste Mgmt. Holdings, Inc. v. Mowbray, 208 F.3d 288, 294 (1st Cir. 2000) ,5wn? %7 121
(“While we hope that these general comments will be helpful to parties deciding
whether to pursue applications under Rule 23(f), we do not foreclose the possibility
that special circumstances may lead us either to deny leave to appeal in cases that
seem superficially to fit into one of these three pigeonholes, or conversely, to grant
leave to appeal in cases that do not match any of the three described categories.”);
Chamberlan v. Ford Motor Co., 402 F.3d 952, 952 (9th Cir. 2005); Lienhart v. Dryvit
Systems, Inc., 255 F.3d 138, 144—46 (4th Cir. 2001); Prado-Steiman ex rel. Prado v.
Bush, 221 F.3d 1266, 1271-72, 1276 (11th Cir. 2000) (“whether the petitioner has
shown substantial weakness in the class certification decision, such that the decision
likely constitutes an abuse of discretion, to be an additional factor used by the
.appellate court in determining whether to grant Rule 23(f) review.”)

ov 122

.2 JOSEPH M. MCLAUGHLIN, MCLAUGHLIN ON CLASS ACTIONS § 7:15 (8th ed. 2011) 123
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